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Section 1.3 Adopt – Select
Contract Checklist
Use this tool to assist with negotiating a favorable contract with your vendor of choice. Whoever conducts a contract negotiation for a comprehensive HIT project needs have prior experience in contract negotiation. Whether you plan to use a consultant and/or an attorney to assist you or designate one or more persons in your organization to do the negotiation—the chief financial officer, procurement manager, or other individuals—reviewing the checklist can aid your preparation for contracting and help you understand the process. 

Before Contract Negotiation

Before contract negotiations begin, the organization should determine the following:
· Do you have approval to proceed with negotiations from your board of directors or others as required? HIT steering committees should present their recommendation for a vendor of choice to both senior leadership and the board to get the green light to proceed. Do not be surprised that they may be getting cold feet over the cost, level of effort, or both. The HIT steering committee can aid the approval process by describing the process it went through to select the vendor of choice and the due diligence performed. Explain the attributes of the product you are recommending, including a realistic picture of strengths and weaknesses, accurate cost estimates, and how much you think you can negotiate for price and services provided, and the level of effort associated with implementation, including other costs (e.g., IT application staff, phone system upgrades, physical changes to exam rooms, creating a wireless environment). The presentations are to ask for approval of the vendor already selected by the steering committee, not to require leadership to make the selection. They have not been through the same level of due diligence as the steering committee. Nor will they likely be the end users. However, they have to pay for the system and weigh this expenditure against all other factors.

· Will contract negotiation be performed with one vendor or two? Even if you have a clear “winner,” you probably want to consider your second choice as a viable option in the event of contract negotiation failure with the first. Although this rarely happens, the fact that you have a second can make you more comfortable negotiating what you want. Vendors negotiate all the time; your organization does not negotiate at this level very often. As a result, vendors can sense when you only have one vendor of choice or if you are confident enough to have another waiting in the wings. If you are undecided between two final vendors, negotiating with both vendors simultaneously is possible, though difficult (you may forget all the little details of what you negotiated with one and not the other) and potentially costly if negotiation assistance and legal counsel are engaged. 
· Will price or terms be the kick-off strategy? Starting with price can put the organization at a disadvantage when negotiating terms. However, a vendor that is strongly desired, but is clearly out of your price range can be given an opportunity to meet a ballpark budget before starting full negotiations. In general, the best process is one in which all issues are put forth up front in an issues letter that you ask the vendor to address in its entirety. In using this approach, you will not get the best price at the expense of terms you really need, nor will the vendor constantly be adjusting the price because of terms brought up later. 
· Who will be included in the negotiation process? Legal counsel should always review the final contract, but may not be the ideal resource for identifying clinical information system issues. An experienced consultant or coach can be very helpful. Avoid including your project manager in negotiations, as this can color the project manager’s perspective going forward with implementation.

· Are all the contract elements specified in your RFP included in the offered contract, including the best offer from the vendor that has been tailored to your situation (e.g., the specifics of what you are buying and revised pricing)? Ensure that the vendor understands that the response to the RFP and implementation plan will become part of the contract, and allow them to make any changes necessary to conform to this requirement.

· Keep track of any issues that arise during the selection process that you may want to negotiate or attach to the contract. For example, if the vendor said it would do something unique for you; add a feature/function for you; or affirm that the system will be able to handle a key requirement for you—get that in writing in the contract. If you have such promises in writing from the salesperson, they can be attached to the contract, but make sure the contracting agent from the vendor understands what is attached.
· Prepare for the vendor to be surprised by your negotiation prowess. Many small health care organizations, such as independent nursing homes, small doctors’ offices, or critical access hospitals, are not known for approaching contract negotiation from the perspective of a well-informed consumer. Do not fall for any vendor tactics, such as “no one else has ever objected to these terms.”

Tasks During Negotiation

· Develop a list of issues (see Attachment 1 below). Build off the list started during the selection process. Add issues based on a thorough review of the contract, such as:

· Product capabilities

· Cost and payment terms

· Technical issues

· Installation and implementation

· Legal issues, including the HIPAA business associate agreement
· Other business and contractual terms
· Develop a negotiation strategy and target timeframe. Do not back yourself into a corner with an unrealistic deadline.

· Submit a written list of issues to the vendor and schedule a target date for their written response. Consider conducting a meeting to present and clarify issues.

· Conduct formal negotiation sessions after reviewing the revised contract.

· This is an iterative process that typically takes at least three drafts, sometimes more

· Ask for redlined drafts showing changes from prior draft  

· Take good notes during the meetings, covering both intent and specific wording offered to resolve issues

· Assure that the vendor’s written response is consistent with their verbal one

· Clarify exactly what you are buying and what the vendor is selling, including: 

· Hardware – what devices
· Software – what applications
· Implementation support

· Interfaces

· Data and chart conversions

· Customizations

· Networks/infrastructure

· Testing

· Training
· Conduct implementation planning concurrent with contract negotiations, and attach the plan to the contract. At a minimum, the implementation plan should include:

· Project phasing (if any)

· Project start and go-live dates

· Key milestones

· Level of effort for buyer

· Level of effort for seller

· Recommended project organization chart     

Negotiation Tips

· Remember, everything is negotiable, although you probably want to focus on those areas most important to the organization. YOU are in charge of the negotiation process. 

· Beware of concentrating on cost issues too early. Once the vendor agrees to a cost, the vendor has an easier time either refusing other issues or re-opening costs if an issue has a cost impact.

· Try to find win-win solutions whenever practical. Remember that once the contract negotiation is over, you will be in a partnership situation with this vendor. A one-sided win is never successful.
· Request a complete set of product documentation—and arrange for users to read it. This will help clarify what you are buying in terms of features and functions. Legally speaking, most vendors usually specify that what you are buying is the product as defined in the documentation—hence the need to read it.
· Consider a final due diligence product demonstration to respond to any final questions or concerns you may have about product capabilities before getting too deep into contract negotiations.

· The terms of the agreement can have financial implications far beyond the price. The following contract items need to be carefully negotiated. 
· Payment terms equal pay for performance 

· What/when is final system acceptance 

· Maintenance/support fees and inflation clauses

· Price protections

· Fixed fee for implementation? Expense controls/cap?

· Term or perpetual license if an application service provider (ASP)
· Define performance criteria, remedies, and dispute resolution processes in terms you can understand and measure.  

· Get out your crystal ball—plan for contingencies.     

· Is your organization going to change (grow, shrink, refocus, etc.)?

· Ensure the contract has provisions for the vendor to keep the product current with federal, state, and regulatory requirements

· What if the vendor leaves the business (software replacement clause, escrow, etc.)?

· Beware of last minute product substitutions, when vendor push you to buy a newer and better product than the one you have evaluated. If a newer version is going to be released soon, even though it may have features you desire, you generally do not want to be among the first to go live with the latest version. Get the stable version implemented and adopted, and you can then migrate to the newer version. Some vendors will offer a better deal for you to be among the first to implement a new version, but this is often not the best deal if you will struggle to get it implemented and potentially have to pay more in implementation overage costs, hire someone to help you, pay overtime for staff, etc.
· Beware of evergreen clauses (automatic renewals).

· Beware of vendors evoking the Sarbanes-Oxley Act as a payment-scheduling tactic. Sarbanes-Oxley only relates to when vendors can post payments, not when you owe payments.

· Beware that vendors want to front-end the payment schedule, while you want a payment schedule that is, at a minimum, tied to performance of the system and ideally back-loads payments. Some tips to consider include:

· A schedule that calls for a percentage of payment down and a percentage on installation of software is effectively calling for a down payment of both percents. Installation is only installing the software on hardware, which may not even be performed at your location. A down payment and installation fee should not exceed 20 percent. 

· Tie payments to key milestones of performance, such as completing system testing, training, and going live. Avoid tying payment to specific dates, although you may be required to meet certain deadlines to achieve the milestones or payment penalties may be applied. An organization can be as much to blame for delays as the vendor, so be sure you hold up your end of the deal after the contract is signed.
· Hold some percentage of payment (at least 10 to 20 percent) until a period of time after the go-live date. Ideally for a clinical information system this would be 90 days following go live or a certain percentage of users (e.g., 90 percent) having fully adopted the system.

Approval to Sign

The final step in contracting is obtaining approval to sign the contract. This applies to both the vendor and the health care delivery organization. The salesperson will likely have latitude to negotiate price and terms within a given range. Beyond that, approval will be required from a sales manager. After all final elements of the contract are agreed upon by both parties, the final contract must be reviewed and approved by the sales manager or other person within the vendor organization. 

Once the vendor-approved version of the contract is presented to you, you will likely need to have it approved by your CEO and/or board of directors. Many factors can play at this point, including whether financing has been obtained, a grant award has been made, other capital requirements preclude approval, or a key staff member is not able to be hired. Be aware that the contract usually has a “valid until date,” after which it will need to be renegotiated. Obviously, you want to avoid this, but extenuating circumstances can preclude approval. To aid the approval process, communicate regularly about contract negotiation progress and prepare a summary of key terms.
Post Negotiation Tasks 

Assuming a successful contract is negotiated and approval obtained, the contract becomes a living document that should work for you.
· On the final version of the contract, highlight any changes you have succeeded in obtaining, major tasks or responsibilities you have agreed to, and key terms/conditions that you feel need to be closely monitored. Move these to your own implementation plan so you can check them off.
· Review key terms and conditions of the contract with the vendor’s implementation manager/ specialist. Do not assume the implementation manager will have read it. Typically they are familiar with the standard contract and may not have read your final contract with any special terms.   

· Periodically, review the contract to refresh your memory on terms, conditions, and special items you have negotiated. The contract’s not a hammer, but it can help clarify issues during disputes.

Attachment 1. List of Issues During Negotiation
Examples of Contractual Issues to Consider

· Product capabilities

· Incorporate documents defining what you are buying

· Many standard contracts have language saying the product you buy is what is described in the vendor’s user and technical documentation.  

· Verify the documentation exists for the product and version/release you are buying 

· Review it

· Identify functions and features that might be missing

· Attach a copy of the vendor’s RFP responses to the contract

· For any features or functions of special importance or concern to you, describe your needs in writing and have the vendor response incorporated into the contract   

· Assure the product will meet current and future requirements mandated by federal and state rules and regulations 

· Cost and payment terms

· Clarify every item you are buying—the contract should have a line item listing 

· Agree on all costs. Avoid open ended or to be determined costs. Also, avoid bundled costs where it is not clear what elements in the package may require additional time (and cost) to implement or surcharges to partners
· Be sure you understand and agree with their definitions of pricing the system (based on number of users, providers, etc.) 

· The contract should specify definitions for concurrent users and licenses. 
· Verify how part-time staff and providers are counted.
· Get price protection for products and services you may want to buy in the future, but are not ready to commit to purchasing yet
· Limit the amount the vendor is permitted to increase maintenance costs each year, perhaps tied to a standard economic indicator
· Payment terms should be tied to performance—you are paying for a solution to organizational and technical needs, not for software, hardware, or days of effort

· Offer a modest down payment

· Tie other payments to major implementation milestones

· Final payment should be due 90-120 days after go live (the vendor may request a physical review of your adoption status – that is the time for you to ensure that everything is truly working and being used and to demonstrate if it is not) 
· Technical

· Obtain assurances that equipment and technical configurations recommended by the vendor are sufficient to meet your needs for a specified period of time (2-5 years). Many vendors propose minimum requirements, but also have available requirements that can optimize your use. This is not the place to attempt to save money. Minimum bandwidth, server capacity, or other technical limitations can cost more to replace in the future and will definitely impact usability. Consider:
· System response time

· Downtime/uptime

· Storage capacity 

· Assure interfaces and data conversions are clearly defined and agreed upon

· Explore options to purchase equipment from either the software vendor or a third party 
· Installation and implementation

· Agree on implementation phasing, level of effort, and timeframe and attach the information to the contract

· Vendor should provide assurance that the quoted level of effort is sufficient to achieve a successful implementation and will absorb any overruns except when you change scope or fail to perform your duties 

· Assure vendor will use only qualified implementation and support personnel   

· Legal

· Contract should be governed by your state’s contract law (unless legal counsel advises otherwise)  

· Assure you and your attorneys understand and can accept the vendor’s statements on limitation of liability. You must recognize that the vendor cannot protect you for misuse of the software that leads to harm. You are not buying a medical device, but an information tool that aids, but does not substitute for professional judgment
· Assure vendor indemnifies you against lawsuits brought by any third-party suppliers claiming copyright and/or patent infringements 
· Other business and contractual considerations
· Protect yourself against the company going out of business, sunsetting the product, etc.
· Obtain assurance that the product will be supported for at least seven years and that you will be notified at least two years in advance of a product that will no longer be supported
· Have software kept in escrow, where you have rights to use the source code in the event of bankruptcy, sunset, etc. You may be required to pay extra for an escrow account
· Specify special considerations for hosting site visits, if any

· Agree or do not agree to vendor using unidentifiable aggregate data for their own business purposes

· Agree on a dispute resolution

For support using the toolkit

Stratis Health ( Health Information Technology Services

952-854-3306 ( info@stratishealth.org

www.stratishealth.org
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